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This epp ezl is nade pursuant to section 18294 of
t he Revenue and Taxation code from the actionothe ranchise
Tax Board on the protest of John X.and Patricia J. Withers.
against a provosed assessment of additional. personal incoume
tax in the amount of $1,867 . 57 for the year 1962.

Lppellents, vhoare husband and wife, are residents

of California, John X. Withers, hereafter alone referred to
as appellant , received dividends from stock owned in the Posv
Bulletin Comp eny, a Minnesotacorporation which published a
newspaper in Rochester, ¥innesota. Tiﬂe stock ? the

rporation was owr ually ant, his Tu IS
Sl i ectais o RIS e oo P ThRRESE o e B enc,
a?p ellant received a salary as a vice president and director
of the gqr*poration.L‘L1ring the year in question, the

corporation-and its stockholders elected under Minnesote law
to have the corporation taxed 2s a partnership.

Appellant paid taxes on the dividend income to the
State of Hinnesota and cleimed a credit for those taxes in
the California tCORE tax return filed by. him and his wife
for the year 1962. Section 18001 zllews a credit egainst the
Colifornia tax “for texes pzid to the other state on incone
derived from sources within that state. *
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fppeal of Jonn X, and Potricia dJ. Withers

Respondent disallowed the claimed tax credit on
the basis that tine income was derived from a source within
California because the dividends were received from stock
having a Californie situs for tax purposes.

It IS appellants'position that this income was
equivalent to partnership earnings because the Post Bulletin
Company and its shareholders had elected to have the
corporation taxed as a partnership by the State of iinnesota.
It 1s reasoned that the source of partnership earnings is
fixed at the location of the partnership® business. Sec-
tion 290.972 of the Minnesota Statues Annotated provides:

... any small business corporation and its
shareholders may, in accordance with the
provisions of this section, elect to have
sald corporation and its shareholders taxed
as though said corporation were a partnership.

In the alternative , itis contended that the stock
had acquired a businass situs in Minnesota by reason of
eppellant's employment as vice president and director of the
corporation so as to establish the source of the dividends
i n Minnesota.

It is clear that the election to be taxed as a
partnership under Hinnesota law was solely for tax purposes.
The election did not effect any change in the corporate
status of the business or in appellantt!s legal relationship
as a stockholder of the corporation .

Theguestionis presented, nevertheless, whether the
corporation. should be treated as a partnership in deternining
the source of the income within the meaning of California! s
tax credit statute because the corporation was. so treated under
Minnesota law for purposes of applying Minnesotg's Tax. &
comparable Issue has previously been considered by the
California Supreme Court in Miller v, MeColgan, 17 Cal, 2d k32
[110P .24 k19i. There the court ruled that a California
resident who received dividends from a corporation doing
business in the Philionine Islands was not entitled to a tax
credit under section 25(z) of the Cglifornia Personal lncome
Tax Act (predecessor to section 18001) even though the
Philippine income tax act provided that dividends paid by a
demestic corporativiconstituted income derived fron sources
in the Philippine Islends. In holding that the dividends were
received from a source in California for California income tax
purposes, the court sStated:

may impose such a

=t under our theories
such income is derived Ifrom
pines. Rather it simply
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indicates that the Philippines have
adooted a theory and philosophjj of
taxation different from that c{opted by
California, which has waiformly applied
the well-recognized principle of mobilia
sequuntur nerscnanm IiNn determining the
situs of intangibles for purposes of
taxation.

Correspondingly, the fact that Minnesota taxed the income in
question as if the corvoration were a partnership does not
affect the determination of the source of the income and t_lrhe
conconitant right to a tax credit under California law,
determination must rest on the fact that the income constituted
dividends from stock in a corporation.

In the .Miller case , the court concluded that the
source of dividends on corvorate stock is the stock itself,
Under the doctrine of mobili.a seaquuntur versonsa (movables
follow the person) , the court held that the situsof the stock
and therefore the source of the dividends is in the state. nr
country where the owner resides unless the stock ‘has acqui®e

a business situselseswnere.

The business situsexception applies where possession
and -control of the intangibles are localized in a st&de other
than that of the owner! s domicile ard waere the intangibles
are used in connection with a local business activity,
('éstiq&povce Co. v.Los Aﬂfpjeu;_l88 Cal 491 ([205P. 1076 )
To overcone the presinTiofl of doml leaPYTOCaulon9 the' proof
of business situsmust definitely connegct the 1’ltevljlb_n_cb as an

integral part of the local activity, (Haweric flM w’-’i~5{7ff“"9 GO
v. Buate Board of Tex ipneals, 307 313 [63 L. ad. 13121.).

Ye have not been réferred to any case nor has our
research disclosed any in which stock has been held to acquire
a business situs by virtue of the sharenolder's employment by
the LSSULQ5 corporation. Vhile- emwloymenu is suffwcwenu to
connect a stockholder with a COprWaujon S bus*ness, it does
not follow from this that ﬂlS stock is localized at the plﬂce
of the business activity. A review of the entire recorc does
not reveal that eobe11¢ru's stock was utilized in tThe business
activity cerried on by the Post Bulletin Company.

tnpellants rely on Henlev v. Frenchise Tax Bosrd,
122 Cal. fop. 24 1 [26% P.2d 179}, as authoriity that gppellant’s
stock had acouired a situs in Minnesota. In fpoeel OF R%MH.
and Marv Cel. St. Bd. of #gual., Aor. 20, 1950,
we cob oa:el nd Henley ceses and concluded there
Wzs no maien: i the Tacts involved and That
the Miller of our hignest stale cour‘t
was control we Followed Hiller in deciding
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Lopesal of Jonn and Cetharine Burphenm, Czl. St. Bd. of Eagual.,
Wov. 1 1559 #Appeal of inne nachrach, Cal. 8t. Bd. of Egual.,
July 22, 195 and Aonesl of hueh O. and Ninag J. Livie, el 2l.,
Col. 8%, BA. of Zqual., Oct. 20, 196k

Y3

foneal of C. H. iilcox, Cal. St. Bd. of Boual.,
Wov. 15, 1939, also relied on by eppellants, 1s distinguished
from thisappeal by reason of the fact thaE ine Caxpayer there
was the beneficiary of a trust ¢ ot a s ock%older of a
corporation.

_ For the reasons set forth ahogye W& conclude that
in accordsnce with Calif oriia law appellent's stock had a
situs in Californid end that dividends received therefron
is allowable, therefore, for the taxes paid to Knnesota.

~~ressed in the opinion of
and good cause appearing




IT IS HEREBY CRDZRED, ADJUDGED LAY DIECREED, pursusnt
to section 18595 of the Revenue and Taxation Code, that me
sction of the rFranchise Tax Board on the protest of John K.
and Patricia J. tithers ageinst a proposed assessment of
additionel versonal income tax in the amount of gu.,807 57
for the income vear 1962, be crd the same 1s ner_eoy sustalined.

this 1lstday

Done at  Sacramento , Celifornia, '
Of Sen tember , 1966, by the State Boe svd/ of Zqualization.
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